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Marc Bhalla, LL.M. (DR), C.Med, Q.Arb, MCIArb (he/him) [biracial] is a mediator, arbitrator
and trainer who founded ADR Athletics in 2018 as a volunteer “side hustle” to help bring
together the dispute resolution community in support of individual and collective mental
health and wellbeing.
He is a frequent speaker and written contributor to the field. Marc guests lectures at
Osgoode Hall Law School and Queen’s University. He is part of the faculty of the
Canadian Collaborative for Engagement & Conflict Management and is accredited as a
trainer by the ADR Institute of Canada. His book, The Art of Role Play in

Dispute Resolution Training (www.artofroleplay.ca) was published in late 2020.
Marc received a 2020 STAR Award from the ADR Institute of Ontario and co-chairs the
organization’s Med-Arb Section. He is thrilled to chair another Wellness Workshop
focused on dispute resolution practitioners. For more information about Marc,
please see 456dr.ca

MEDIATORS FOCUS ON
EVERYONE…EXCEPT
THEMSELVES!
MARC BHALLA
BA (Hons), C.Med, Q.Arb, MCIArb
Should mediators think about their own
comfort participating in the process?
Many mediators go out of their way to ensure that their
clients are comfortable. Consideration is often given to
seating and set-up, the temperature of the meeting space
and the availability of snacks - especially if the mediation
is expected to be lengthy or take place over traditional
mealtime. Thoughtful mediators recognize that the
comfort level of participants can influence their ability to
make the most out of the mediation opportunity.
While thinking of others is a trait that many successful
mediators share, reflection upon my experiences and
those of colleagues has led me to wonder if mediators do
enough to consider their own comfort in facilitating the
process.

While this approach has worked quite well at times, it
is not helpful on every occasion, e.g., a facility with
carpeted floors may silence my footsteps.
When there is distance between meeting rooms, loud
shoes may not be comfortable. While facilitating
shuttle diplomacy can be helpful, success at mediation
need not come at the cost of blisters for the mediator!

You Are What You Eat

Chartered Mediator and Former ADRIO Board
Member Mitchell Rose wrote a popular 2015 article
titled The Very Hungry Mediator2. In it, he spoke of
In the Fall 2016 issue of this publication, I contributed an
the lack of opportunity mediators often have to eat
article titled The Mediator’s New Clothes1. In it, I
when facilitating the process. We do not always have
suggested that mediators should dress for their clients
rather than themselves, i.e., mediators should think about time to munch and are often too focused on helping
address the dispute to even think to do so. Rose
how their choice of attire can impact participant
highlighted the negative health consequences this risk.
perceptions and go with what would likely offer the
greatest comfort to those taking part in mediation, e.g.,
Similar consideration can be given to the importance
the formality of a suit can help establish the right tone in
of hydration. Many mediators ensure that water is
some instances but may not always put people at ease.
available to their participants, nonetheless struggle to
There is no reason why a mediator’s wardrobe cannot be find occasion to drink it themselves. Particularly in
as flexible as the mediation process itself.
___________________________________________

Dress for Success

Usually, I wear loud shoes when I mediate. The idea being 1 adr-ontario.ca/wpcontent/uploads/2017/03/ADRUpdate_Fall2016.pdf#page=6
that the sound of my steps offers warning that I am
approaching a caucus room, thereby reducing the
2 http://www.sgrllp.com/hungry-mediator/
potential of me overhearing something not intended to be
shared.
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the summer months, it may be important for
mediators to find opportunities to stay hydrated,
especially as it is the mediator who is typically the
most physically active participant in mediation. The
extent to which a mediator is starved or parched may
also risk affecting their decision making.

 Granola bites (small clusters of granola that can
be easily consumed travelling between meeting
rooms)

When Nature Calls

 Water bottle

It is also worth considering the other end of the
spectrum in terms of hydration and the consequences
of a mediator consuming too much liquid during their
participation in the process.

 Facial tissue (pocket size)

What follows is a true story…

 Stain removal pen

Many years ago, I took part in a community mediation
program that used a co-mediation model. One
memorable case had me involved in a lengthy
mediation that was going nowhere. Hours passed with
little progress until a tiny concession started the ball of
momentum rolling. It seemed everyone started to feel
that there was a chance of settlement! That is, until
my co-mediator had to pause the mediation to make
use of the facilities. Unfortunately, this killed the
momentum that was built and we were not able to get
back to where we were before the bathroom break
was called.

I keep these items in a small travel pouch and access
them as needed, typically when travelling between
meeting rooms or during breaks.

This last consideration may not seem as easy to
address in advance as clothing, food and drink, yet can
still be taken into account as part of a mediator’s
preparation. I always factor a bathroom visit into my
time of arrival at the mediation venue.
While I may have conjured up images of a mediator
appearing to be ready to run a marathon with
comfortable shoes, a track suit, hydration belt, etc.,
my point is that we give so much consideration and
accommodation to those participating in our process
and ought to pay more attention to ourselves. Doing
so appropriately need not come at the expense of
others.
I have developed my own “Mediator’s Survival Kit” to
have on hand at my mediations. This is what mine
looks like, though you are welcome to customize yours
to suit your tastes…
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Marc Bhalla’s Mediation Survival Kit

 First aid kit
 Power bank and USB cable

Note: Additional items such as a change of shoes, a
sweater and umbrella may also be considered on a
case-by-case basis, dependent upon the mediation
environment and weather forecast.
Marc Bhalla, BA (Hons), C.Med, Q.Arb, MCIArb is a
non-lawyer mediator and arbitrator.
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It's only been in relatively recent years that conflict practitioners began to pay increased
attention to self-care and its positive impact on the work we do, the clients with whom
we interact and on ourselves. In this session, Cinnie will share a number of practices to
facilitate the act of becoming centered before going into whatever process we are
facilitating, including gaining awareness of what might get in our way of being fully
present. The conversation will also extend to how forming peer groups and embracing
reflective practices offer support that helps build both skills and confidence.
Cinnie Noble - a former lawyer – is a Chartered Mediator (C.Med) and coach (PCC) and
a pioneer of conflict management coaching. This ADR process focuses on coaching
clients on a one-on-one basis to strengthen their conflict competence and maximize
their ability to engage in conflict independently or to participate in mediation and other
processes. Cinnie and her team train mediators, coaches and others around the world in
her unique CINERGY Model of conflict management coaching. Cinnie is the author of 2
coaching books: Conflict Mastery: Questions to Guide You and Conflict Management

Coaching: The CINERGY™ Model www.cinergycoaching.com

What do you find to be the most challenging or
stressful aspect of your mediation practice and how do
you manage it?
These days I have to say I don't have much stress from
my mediation practice. However, as a neophyte
practitioner and for a number of years after I started
my mediation career I certainly encountered many
challenges. I lacked confidence and sufficient ways to
manage the process when it seemed to be going off
the rails, or unruly disputants dominated the forum, or
lawyers tried to sabotage the meetings. At those
times, I would feel the tension and agonize afterwards
about what I 'should' have done! These situations all
proved to be great learning opportunities in the end.
But, at the time they were certainly challenging.
So, though I didn’t always manage the stressors well, I
remained conscious of taking care of myself with
exercise and various fun and interesting hobbies and
time with family and friends.
Ultimately, when I went through experiences such as
this, I began connecting with a few colleagues to
discuss the situations and get their input. I became a
big believer in seeking peer input and supporting
others who struggle with the stresses of helping people find their way through conflict. Initially though, I
think I was afraid of being vulnerable with colleagues. That was until I realized it was a way for me to learn
and grow and develop my practice – and that others wanted some support with their challenges too. If I
encounter challenges in my practice now I would still connect with the same colleagues. I do more conflict
management coaching than mediation these days, and I have to admit I do not find coaching stressful.
Having said that if anything isn't quite working for me in the coaching dynamic I contact a member of my
coaching peer group who coaches me through it. My previous experiences taught me this lesson- about
reaching out to others and being there for them, too.
Is there any particular activity that you engage in outside of practice that you find helps you unwind or
otherwise supports your wellness as a mediator?

Not one only! I practice mindful awareness – by meditating everyday - and have done so for many years.
I am also physically active - walk at least 4-5 miles a day, and teach a weekly dance-fit class and a balance
class (requiring practice too). I ‘give back’ in a number of ways and I have a number of interests that keep
fun in my life and people around me whom I love.
What aspect of mediating poses the greatest obstacles for your own health and well-being? Do you have
any strategies to manage this?
I think I have partially answered this in the first point. However, I will add that the greatest obstacles were
typically ones I imposed on myself by taking on too much work at times and not setting boundaries. I find
the work so interesting and yet, I admittedly have had trouble saying no. That meant I would end up
overtired, not exercising and stretched beyond what is healthy. I have worked on this over time and now,
I am more discerning about cases I take on and refer work to others.
Do you have any advice for fellow or aspiring mediators in terms of developing strategies to preserve
good mental health?
I think it's so great that you are addressing this topic in your interview!
You know how they say on airplanes regarding the oxygen masks- to put one on yourself before helping
another? I think that applies to what conflict practitioners need to do, too. It’s hard work that we do, and
we are privileged that disputants come to us with their conflicts. They expect us to help them through the
chaos and it’s on us to give them the best version of ourselves. That requires our presence, stability, and
other aspects of good mental health! I think we all come at this differently; but, acknowledging this is
likely a starting point.
As for other advice, I suggest conflict practitioners become part of a peer support group (organizing one
if none around) and join organizations for networking purposes (and to find peers and senior practitioners
to consult). Getting a coach is also an option and a therapist if depression, compassion fatigue or other
negative impacts are evident. Outside of those ideas I suggest being purposeful about getting or keeping
up interests outside of work. Practising mindful awareness (meditating) and fostering positive energy - in
whatever form they take - is critical.
One more thing. I think caring about our health and well being requires us to take a long, hard look at
ourselves - and ask important questions about our individual purposes. Besides asking ‘what is my
purpose- what do I want to achieve?’ then, other questions may be something like: ‘am I doing the work
I love- and if not how come?’ ‘if I am not living the life I want what does that preferred life look like – and
how might I make that happen?’ ‘am I serving my clients well and if not, what’s precluding that?’ ‘am I
living to my potential and if not, what am I not doing?’
Questions will vary for each of us, of course - there are so many more to consider. But, in any case, I think
we all have questions that , as the poet David Whyte says, have 'no right to go away'. I, myself, am a work
in progress �. I don't always have clarity on the questions or the answers; but, the ongoing inquiry keeps
me true to myself.

Oh - and there is one more thing I’d like to mention. As I see it, most mediation training does not include
reflective practice as an integral part of becoming a mediator and continuing to be a self aware
practitioner. I expect that if training and educational courses in ADR would make reflective practice a
requirement of learning that practitioners would come to know themselves better, and be better
prepared to deal with the vicissitudes of working in the conflict field. (In my experience, one of the most
enlightening aspects of my coach training was that it’s a field of study that is about reflective practice. I
have to admit that once I took that training- which includes having a coach- I had some huge insights
about who and how I wanted to be in my personal and professional life. Coaching and coach training
totally changed how I approach my work as a mediator and coach myself. That is, I am more self aware
and better able to take care of myself and who I am in the dynamics (of coaching and mediation) as to
serve my clients better.)
Is there anything you do in preparing to mediate or coach to safeguard your health and well being?
I find being and feeling optimistic and positive - and showing up with that frame of mind is important. So,
I consider my mindset when I am going to be mediating or coaching on any given day and whether I am
authentically in a frame of mind that will bring, to the forum, an attitude that will instil positivity. If not, I
might listen to music I love, speak to a good friend, have a brief meditation before I go to the meetings,
watch a funny video of a favourite comedian.
I don’t expect I need add that overall care-taking – eating and sleeping well, exercising, having fun and
close relationships etc. are important to help maintain continuing health and well being.
Mediators often work with parties who have intense emotions that surface in the course of a
mediation. How do you do draw the line between empathizing and not letting yourself get caught up in
emotion at the negotiation table?
Intense emotions used to have a huge adverse impact on my well being especially when I was doing family
mediation. It’s really such a great skill to be able to empathize and not get caught up in the emotions
around us. I had trouble with that at times going back to my first career as a social worker (before I went
into law). Over time I learned how to draw the line. But not till after I had taken too much home with me
and realized I was absorbed in others’ dramas and really making myself a part of it instead of outside of
it. Through social work supervision -which is something else we don’t have a lot of as part of post
mediation training – I learned so much about my tendency, at that time, to be a ‘rescuer’ and how it made
it difficult to effectively serve my clients.
I don’t know that I can articulate just what shifted me to be able to better manage these situations either
when I became a lawyer and then, as a mediator. I drew on my previous lessons as a social worker and
though I didn’t see myself as a rescuer any more, I still found I would get caught up in the parties’ emotions
to some extent. Somewhere along the way though, I became better able to set boundaries and distance
myself from the intensity. I expect it was in part, through being honest with myself and my peer group
about the vulnerability I was feeling. Hearing their stories and realizing I was not alone in my experiences
helped. Together we considered possible strategies for drawing the line while considering what it was
that triggered our individual reactions.

Generally speaking, we are really not trained well to deal with the range of emotions that come before us
as mediators. Nor, do we necessarily learn to be able to draw that line you asked about. What we do know
is that amount of emotion our clients experience reflects their pain and how important certain issues are
to them. While it’s hard to keep perspective at these times or expect they will, maybe we need to be
caught up in it - when we are not able to distance ourselves from the fray - to be able to learn how and
when and from whom to get some input and help.
That is, just as we say there is opportunity to be found in conflict, for the disputants, I am thinking it’s
important to consider there is opportunity for us to learn from the experience of getting caught up in their
emotions.
____________________________________________________________________________
To learn more about Cinnie's practice, visit CINERGY Conflict Management.
interview conducted February 2019

Practitioners may feel pressure to employ adversarial methods in order to conform to
dominant cultural norms within the profession. Attitudes, pretentions and systemic
biases all present unique challenges for mediators, arbitrators and others involved in
navigating conflict, both with others and, more importantly, within themselves. This
session is focused on shattering barriers and opening up – to acknowledge that everyone
has challenges and to underscore the benefits of talking about them. The discussion will
remind each attendee that they are not alone.
Jessie Gomberg (she/her) is a practicing lawyer in Toronto. She holds a BA in English
from the University of Guelph and an MA from the University of Toronto. She obtained
her JD from the University of Windsor Faculty of Law in 2018. She is an LLM Candidate
at Osgoode Hall Law School. Jessie has been outspoken about her recovery from
depression and alcoholism and was published in the OBA's JUST Magazine in December
2020. She is the Section Editor of the OBA's Sexual Orientation and Gender Identity
Committee.

Someone once told me to be very careful about disclosing that I am in recovery. The phrase he
used was cute but ominous: “you can’t put the toothpaste back in the tube.”
I’ve chewed on that now for two years. It makes sense to me that many people cannot speak
openly about mental health conditions or other disabilities in their professional lives and it
makes even more sense that this occurs frequently in law. One of the more heartbreaking stories
I learned was that Justice Gerald Le Dain resigned from the Supreme Court of Canada in 1988
because of the unfortunate belief that someone with depression could not be a good judge.
I’ll probably never be a judge, but I am someone who has felt the pressure that Justice Le Dain
likely felt. I often cursed myself for being weak if I could not rise to the challenges that I
presumed other people did with grace.
Mental illness runs in my family. My grandmother committed suicide before I was born, and my
uncle did so during my lifetime. I was 13 at the time and I did not yet appreciate that the
complex biology that had imprinted me would eventually lead to my own diagnosis of major
depression. I was 16, and I was immediately hospitalized over March Break upon revealing plans
of suicide to a doctor. I came back from March Break and re-entered school.
I was scared but I was also relieved. By the age of 16, I had been holding my breath for quite a
few years. I’d spent much of my adolescent life feeling “apart from” – apart from you, no matter
who you were or how much you told me that you cared about me or that I was not alone. It was
a lonely and painful existence, but I had a diagnosis, so I was cured.

That was not how it actually worked for me and I am sure I am not alone in that experience. Over
the course of the next nine years, my depression took me to predictably dark places. I adopted
coping mechanisms that did not serve me. I attended therapy regularly throughout my
undergraduate and master’s degrees, but alcohol was always there, and my excessive
consumption of it became a progressive illness of its own.
I eventually applied to Windsor Law and was accepted. I was again relieved. I loved law school,
but I did not like myself very much yet, and as a result my time at Windsor Law was confusing. I
developed a double life. I succeeded quite well in my first two years, winning multiple advocacy
competitions, churning out above-average grades and enjoying the short-term excitement of
making new friends. Everything looked promising on paper, but alcohol continued to play a
prominent role in my private life. Eventually that became public. I gained about 50 pounds over
the course of a year. When I came home for visits my family was concerned, but I was very good
at hiding pain when I needed to and, while again holding my breath because I knew I was in
trouble, I secured an articling position at a prominent Toronto litigation firm. Again, relief.
My articling term paused abruptly when I took two months off to address my failing health. I
cannot explain why it got so bad before I asked for help. Mental illness is sometimes just like
that. I did not trust anyone, least of all myself. I did not believe that there was anyone else like
me – intelligent, kind, capable, and with incredible willpower in every area of my life, but unable
to apply those attributes to my illness. I believed that if I needed something done, I had to do it
myself. I had become accustomed to handling a lot of pain on a nearly constant basis. Old habits
like that die hard, and that was the case with me.
Women who are also members of marginalized communities face unique challenges in the legal
profession. Disclosure is the main one in my experience. There are still parts of me that fight a
deep-seated shame about living in recovery from my various mental health issues that I suppose
is not entirely self-imposed. For every story like mine of recovery, there are many that we simply
do not hear because of compounding systemic ills like sexism, racism, homophobia, transphobia,
and many others. My privilege speaks loudly in this piece.
My narrative around my experience has importantly changed due in large part to the recoveryrelated activities in which I participate. I’m not a victim of circumstance, nor do I know all of the
answers. Back when I was actively sick, I could be both self-pitying and self-aggrandizing at the
same time, and these confusing dual stories only propelled my inability to identify what my core
values were. The reality is that I am powerless over many areas of my life. There is no need to
stymie my personal and professional growth by being scared of my disability.
I am certainly not powerless about what I tell myself. If I tell myself that I should be ashamed of
my concurrent disorders and afraid of disclosure, I close the door on possible opportunities,
including the opportunity to reach others. I limit my ability to feel discomfort. I limit my ability to
practice resilience which is comforting when the rest of the world is overwhelming and chaotic.

On days when I feel deeply connected and attached to embarrassment and shame, I try and
remember the truth: asking for help was the most courageous thing I have ever done in my life.
Without doing it, I know I would not be able to have the life I have today. I have become more
teachable as a result of the work I’ve done to deconstruct the narratives I’ve spent so long
reinforcing. The benefits have come quickly, and I welcome them. The double life no longer takes
up my energy. Recovery has allowed me to import some of my “soft skills” of empathy and
gratitude into my professional life as a lawyer.
Lawyers can and do recover, and they live full, gratifying lives with fulfilling relationships. While
this may seem obvious to many people, it’s something I figured out only relatively recently. I’m
thankful that I’ve had the opportunity to share that discovery here.
About the author
Jessie Gomberg is a lawyer in Toronto, a graduate of Windsor
Law, and was called to the bar in 2019. She is completing her LLM at
Osgoode Hall Law School, doing research on mediation in civil sexual
assault and abuse cases. She is the section editor of the OBA's Sexual
Orientation and Gender Identity Committee. She has been sober for
nearly two years.
This article original appeared on the OBA’s SOGIC Articles page.

Similar to many lawyers, I entered law school with the hopes of eventually helping others. What I did not
expect was to be forced to ask for help myself.
During law school, I found myself navigating a surge in mental illness - which in turn affected the trajectory
of my professional life. I was diagnosed with clinical depression at fifteen, and what ensued over the next
fourteen years was a tedious dance with my precarious mental health which often left me stumbling. I
usually felt both directionless and unstable. One of the only things that helped stabilize my life was
academics which I pursued hungrily and feverishly. I excelled academically so that I could live a comfortable
public existence while I hid a most private and shameful struggle. Alcohol became a crutch and eventually
a necessity. The pressures, often self-imposed but unmitigated by feedback I received in peer circles (i.e.
work harder, do better, and show no weakness), fed a narrative that I had developed of myself as a silent
sufferer with little option but to handle things myself.
Thankfully, during my articles, I could no longer pretend to be handling things myself. The veneer I’d crafted
started crumbling and eventually collapsed. I asked for help and was privileged enough to have that help
given to me. I am now a thankful lawyer in recovery, and I am halfway through my LLM at Osgoode’s
Professional Development campus in Dispute Resolution.
Reading the theory underpinning creative modes of dispute resolution (i.e. narrative mediation and
therapeutic jurisprudence) has been surprisingly useful to me as I navigate the world of recovery. I often
find myself trying to lean into emotionally difficult experiences instead of recoiling or reacting with fear.
My management of conflict, both internal and external, while imperfect still, is improving dramatically. I
value honesty now more than I ever have, and I have learned to accept that I simply do not have control
over a wide variety of things. For someone who clung so strongly to the illusion of control, that’s a jarring
but also strangely comforting lesson. I have a community of peers - academically, professionally, and
personally - who are aware of my status as a lawyer in recovery and from whom I continue to receive love
and help.
I think the true spirit of the improvement in my mental health is keeping an open mind. The opening of my
mind to hearing others, the willingness to engage in continuous deconstruction of my own self-propelled
and self-involved narratives, and a sometimes painful striving to unlearn the need to always know the
answers. My best thinking needed to change, and I always want that to continue changing.

In my mind are a series of coils which I’m constantly stretching and unraveling. I try and make new stories
about myself and new stories about my interactions with others in order to heal. My academic pursuits are
thankfully finally complementary. I’m so grateful to spaces like ADR Athletics where those who navigate
the slippery territory of mental health can gather and grow together.
____________________________________________________________________________

by Jessie Gomberg
BA (Hons), MA, JD, LLM Candidate

ADR practitioners are often caught up in the emotional whirlwind of their client’s
disputes. They focus on helping others and often forget to help themselves. We take our
own resilience for granted. In the long run this may not be wise. While practitioners often
speak of the importance of reflective practice, many of us do not understand what this
really means. To compound these issues, the sudden switch to using technology to
conduct dispute resolution processes online has made it more difficult to remain
grounded as everything, including concepts of time and space, has changed around us.
Drawing on personal experience and those of colleagues, this discussion will try to
provide ways to maintain our wellbeing while developing best practice in an everchanging world.
Colm Brannigan is a mediator, arbitrator, and ADR trainer who holds several designations
through ADRIC including the new C. Med-Arb. He is a well-known proponent of the use
of integrated med-arb process and online dispute resolution (ODR). Colm is also a
founding member of the Canadian Collaborative for Engagement & Conflict
Management (CECM) which was created in 2020 to provide practical and pragmatic
conflict management training and skills building for the ADR community.

What do you find to be the most challenging or
stressful aspect of your mediation practice and
how do you manage it?
Even after over 20 years of practicing mediation,
the most stressful aspect to me is to not take on
responsibility for the outcome in terms of success
or failure of the process, however you define these
terms.
While we all subscribe to the ideas that “it is the
parties that own the dispute” it is very easy to get
caught up in the dynamics of the conflict.
I try to adopt the “first do not harm” approach
from the Hippocratic Oath (or at least the 17th
century version of it) as a way of being conscious
of how I use (or not) my process skills and
interventions in avoiding the trap of seeing
everything in terms of outcome.
My responsibility is to help the parties by managing a good process, not be responsible for its substantive
outcome, although that is sometimes easier to say than put in practice!
Is there any particular activity that you engage in outside of practice that you find helps you unwind or
otherwise supports your wellness as a mediator?
Interacting with family, friends and colleagues.
Reading and mindfulness.
Other than the usual activities of daily life, I really do not have any specific activity that I can point towards.
I realize that I am grateful to work in this fascinating field and enjoy what I do.
What aspect of mediating poses the greatest obstacles for your own health and well being? Do you have
any strategies to manage this?

The balance between empathy, sympathy, bias and neutrality. It is sometimes difficult not to identify with
individuals in specific disputes and remain the third party “neutral.”
My main strategy is to always remain mindful of my role in the process while acknowledging that strong
feelings and fears may be involved in any dispute; focusing on the interests that are below the surface.
Do you have any advice for fellow or aspiring mediators in terms of developing strategies to preserve good
mental health?
I have dealt with my own serious health and depression issues in the past and the most important lesson
I have learned is to listen to yourself.
We tend to label and define people by what they do instead of who they are, and that label becomes part
of the story we tell ourselves. Don’t do this.
Re-frame how you view your work. It is a role, but you need to be able to step in and out of it.
If you work from a home office, as many of us do, have a definite transition between work and your daily
life.
Be grateful for the opportunity to do good work and express that in a positive way.
Continue to learn about what we do.
Develop a collegial network of practitioners as a support group.
Become a reflective practitioner and challenge negative thoughts instead of dwelling on them.
If a mediation does not result in a positive outcome, whatever that might be, do not see yourself as
responsible for a “failure”. That is most likely untrue, and definitely unproductive. Instead, think about
what you might do differently the next time.
Otherwise, when the meditation is over - leave it behind.
Is there anything you do in preparing to mediate to safeguard your health and well being?
Hold a conference call with the parties or their lawyers a week or so ahead of the mediation to discuss
the process. This usually allows me to access the level of the conflict.
Carefully review all materials received from the parties and their lawyers to take away the stress that
comes with being unprepared.
Get a good night’s sleep.

Have you ever experienced an action by a party mediating that posed a risk to your physical or mental well
being? If so, what did you do to protect yourself?
I have not had this experience in terms of my safety, although in one mediation, a client made a credible
threat of physical harm to his lawyer. I told the individual that I would advise his lawyer and did so.
Have you ever experienced compassion fatigue? If so, how have you dealt with it?
Yes, especially in my first few years of full-time practice when my work was in extremely high conflict
disputes and I was dealing with my own personal issues.
We cannot be effective as mediators if we are indifferent to our client’s stories, while at the same time
we cannot allow ourselves to go beyond empathy into sympathy and potential bias, as that overcomes
our training and our role in the mediation process.
I try to mitigate this by practicing in several areas rather than one or two fields so that I have a mixture of
conflict levels in my cases.
Mediators often work with parties who have intense emotions that surface in the course of a
mediation. How do you do draw the line between empathizing and not letting yourself get caught up in
emotion at the negotiation table?
I suppose I have answered that already but, to go a little further, I am uncomfortable with the idea that,
as mediators, we should encourage “venting” of emotions as part of the process unless we are trained
mental health professionals.
Any significant emotional expression, at least in the types of cases I usually work in, must be controlled or
it will not help the parties or the process.
While encouraging frank discussion and acknowledging emotions, in joint session, I ask that the parties
do so in a respectful way. In caucus, emotions can be more openly displayed, and I see my role to listen
carefully and acknowledge the party.
I always keep in mind that empathy is not agreeing, and I cannot get caught up in the emotions as I owe
a duty to all sides in a dispute.
I draw the line by confirming this with the individuals involved.
If the emotional heat becomes too much, take a break and re-group.
Remember that mediation is not therapy for the participants or the mediator.
____________________________________________________________________________

To learn more about Colm's practice, visit Brannigan ADR.
interview conducted January 2020

Colm Brannigan, LL.M. (ADR)., FCIArb, C.
Med-Arb., C. Med., C. Arb.

#WellnessWorkshop

I don't pretend to have all the answers.
But the questions are certainly worth
thinking about.
Arthur C. Clarke

#WellnessWorkshop

Resilience
An ability to recover from or adjust easily
to misfortune or change.

#WellnessWorkshop

Resilience is the process of adapting well….

#WellnessWorkshop

But Resilience ≠ OK.

#WellnessWorkshop

Reflective Practice
Developing competence by learning from and
through our experiences.

#WellnessWorkshop

Add Tech competency to the mix?

#WellnessWorkshop

I'm Still Learning
Michelangelo at age eighty-seven

#WellnessWorkshop

ADRIO Wellness Workshop – April 28, 2021
Resilience & Reflective Practice Readings
Avram Alpert, The Good Enough Life: The desire for greatness can be an
obstacle to our own potential. The New York Times, February 20, 2019.
Available at: https://www.nytimes.com/2019/02/20/opinion/the-goodenough-life-philosophy.html
American Psychological Association, Building Your Resilience, available at:
https://www.apa.org/topics/resilience
Yu Tse Heng and Kira Schabram, Your Burnout Is Unique. Your Recovery Will
Be, Too, Harvard Business Review, April 12, 2021 available at:
https://hbr.org/2021/04/your-burnout-is-unique-your-recovery-will-be-too
Michael D. Lang, The Guide to Reflective Practice in Conflict
Resolution, Lanham, Maryland, Rowman & Littlefield, 2019.
Lydia Nussbaum, Mediator Burnout, Ohio State Journal on Dispute
Resolution, Vol 34, No. 1, 2019, pp 171 – 220.
Andrea Ovans, What Resilience Means, and Why It Matters, Harvard
Business Review, January 5, 2015 available at:
https://hbr.org/2015/01/what-resilience-means-and-why-it-matters
Reed Rawlings, How I Learned to Challenge My Inner-Critic, February 13,
2019 (Medium.com). Available at: https://reedrawlings.com/challengeinner-critic/
Donald A. Schon, The Reflective Practitioner: How Professionals Think
in Action, New York, Basic Books, 1983 (Hardcover 1984).
Steven M. Southwick, M.D., and Dennis S. Charney, Resilience: How Your
Brain Helps You Bounce Back, BrainWorld, June 25, 2019, available at:
https://brainworldmagazine.com/resilience-brain-helps-bounceback/?fbclid=IwAR15bNdhu8c4SJAjrsRgDkqbRMWP2PE_s-rlYMjkCcNoOz5ucsdUTS

Colm Brannigan
Email: colm@mediate.ca| Website: www.mediate.ca

Many practitioners embed mindfulness strategies into their daily routines to keep
themselves competent, healthy and well. Physical activity, breath work and other
techniques can certainly be worthwhile, but even they have limitations. This session will
explore the benefits of mindfulness strategies while also recognizing, appreciating and
strategizing around their limitations. Our discussion will focus on awareness and
appropriately deploying two techniques around these considerations: Self-compassion
and Stoicism – both of which rely on, or benefit from, mindfulness, but which go beyond
it to help ADR practitioners build resilience.
Mitchell Rose is a Chartered Mediator, Settlement Counsel, Arbitrator, and the principal
of Rose Dispute Resolution and Mitchell Rose Law in Toronto. Mitch served on the Board
of the ADR Institute of Ontario from 2016-2018. He is currently the Chair of the
Alternative Dispute Resolution Section of the Ontario Bar Association. Mitch is also a
member of the Canadian Academy of Distinguished Neutrals, and a Fellow of the
International Academy of Mediators. He is a frequent writer and speaker on ADR and
employment law topics.

In the last few years, Mitch has become interested in wellness and resilience training for
the ADR and legal professions, which reflects his lifelong interest in psychology (before
going to law school he wanted to be a clinical psychologist) and philosophy.

In the spring of 1989 I abandoned my long-time plan to become a clinical psychologist. Instead, I
planned to write the LSAT and apply to law school the next semester, which would be during my
final year of undergraduate studies. At the encouragement of a family member, I arranged to meet
with a Toronto lawyer in private practice named Eric Gossin to learn more about law as a career.
We met in his boardroom with bookshelves lined with volumes of legal books with exotic titles like
Ontario Reports.
Eric generously offered his time and guidance to a kid whom he had never met. I couldn’t have
known then that, after law school and three years of practising primarily as a litigator on my own,
Eric and his new partner, Ray Stancer, would invite me to join their firm. We’ve been together for
close to two decades.
From across the imposing boardroom table Eric asked “why do you want to be a lawyer?”
I struggled for an intelligent answer. Law school had been my ‘Plan B’ throughout undergrad, but I
hadn’t given much thought as to why, or what the practice of law might look or feel like. I’ve since
learned that my lack of clear motives is common.
So I said the first thing that popped into my head: “I want to help people.”
I actually meant it.
Eric gave me a knowing grin, and nodded his head. “You know,” he said, “the great Achilles heel of
lawyers is that they want to help.”
I wasn’t sure what that meant. Was it a warning to turn and run away while I still could? I simply
nodded back, coughed nervously, and changed the subject to my current struggle with mastering

logic games for the upcoming LSAT, which I wrote weeks later. If Eric had been trying to warn me, I
was clearly brave or foolish. I joined Osgoode’s Section C in the fall of 1990.
_____________________________
In ancient Greek mythology Achilles was a hero of the Trojan Wars, as described in the Iliad. As a
baby, Achilles’ mother, Thetis, wanted to make her son immortal and impenetrable, so, while
holding his heel, she dipped his body into the river Styx (yes, that’s how the band got its name). The
river, which formed the boundary between Earth and the underworld of Hades, had magical
properties. However, Achilles’ mother forgot to dip his heel into the river – and, thus, part of
Achilles remained mortal and penetrable. The immortal Thetis could not be blamed for this
negligent act since she was likely sleep deprived. Her husband, the mortal King Peleus, likely refused
to equally share child-care duties - and there was no mat leave for immortal mothers.
During the war with Troy, the adult Achilles was renowned for his strength and courage. His
greatest feat was to slay the Trojan prince Hector. However, Hector’s brother took revenge by
shooting a poisoned arrow at Achilles, which penetrated the heel that had not been dipped in the
river.
Our superhero warrior then dies – like a mere mortal. His humanity, in the form of his heel, made
Achilles vulnerable – despite appearances.
_____________________________
Fast forward many centuries to real life: You are a lawyer in private practice (note: I did not write
normal life). During an average week, you may be met with the following opportunities, requests, or
outright demands:
A senior lawyer asks you to “take this motion/discovery/trial/appeal on short
notice”. You’re told “It’s great experience – and have fun with it”. You will receive little instruction
or mentoring. You decide to just suck it up and say “yes”. You want to be a dependable, team
player.
•

A desperate person on the line, or in their email, pleads with you: “10 other lawyers have
already turned me down. I have a great case. Won’t you please take it?”. Your Spidey sense is
tingling, but you want to help. You already do lots of pro-bono and spec work -- so what’s another
file?
•

Your colleague exclaims, “you have so much to offer -- we really need you on our board
of directors (or executive)”. You’re flattered, and sure you can make a difference, yet you somehow
forget that you are overextended with other commitments.

•

In response to a client’s ordeal, you respond: “They did what? That’s outrageous! Never
mind the money [or the time and risk], it’s the injustice; it’s the principle! I’ll take this case to
end.” And you do.

•

Your parent/sibling/cousin/step-cousin/old family friend/new friend/your friend’s
friend/your spouse’s friend’s ex-brother-in-law all urgently need your help with a legal matter.
•

You arrive at the courthouse. Suddenly, you’re accosted by a stranger who is not your
client. They insist that you hear their story and request for assistance. You patiently listen and feel
simultaneously trapped yet useful.

•

You agree to keep your eyes open for an articling position for the student who sent you
the unsolicited email that probably violates CASL. You spend an hour sending (CASL-compliant)
emails to colleagues, but they have no leads. You wish you could do more -- because you know how
it feels.

•

You state your fee to a prospective client. In response, they offer to pay you far less -- but
there is a vague promise to send you more work in the future. Also, you find this new file really
interesting -- and you would really like to help.
•

You begin to wonder if there is a billboard or Google AdWord with your photo and the words:
“Helping Wanted”. After all, you help everyone who asks - despite carrying a sleep debt larger than
your mortgage, you barely see your friends and family, and you haven’t hit the gym since you joined
last January 2. It’s just as well, you think, since you would probably tear your Achilles tendon.
_____________________________
At the recent OBA’s Institute in Toronto, I met up with Doron Gold, “The Lawyer Therapist”, and
staff clinician with Homewood Health, the provider of the Ontario Legal Profession’s Member
Assistance Program (www.myassistplan.com). Doron is a social worker and former lawyer. I’ve
known him since undergrad. While I gave up a career in mental health for law and mediation, Doron
pursued law and became a mental health professional. If we lawyers have an Achilles Heel then
Doron would know why, and what to do about it.
I wasn’t disappointed. According to him,
Not being able to say ‘no’ is an absence of professional or personal boundaries. Boundaries are
what we use to protect ourselves from harm and what we use to teach others how to treat us. In
the absence of boundaries, people will continue to make demands upon us without regard to the
impact it has because they are assuming we’re fine – and lawyers are good at putting on an image
of “fine” or “pulled together”. So everyone assumes they can handle more and more.
I was intrigued. So, like Achilles, we act like immortal warriors – but remain vulnerable. Yet why?

Lawyers are also pleasers and doers, so some have trouble saying ‘no’ to people for fear of
disappointing them, letting them down or feeling like a failure for not taking on and completing a
task”,
Applying this to the business of law, Doron added:
For some lawyers in private practice, turning away potentially troublesome clients is difficult
because running a business is hard, especially at the beginning, and you appreciate all the business
that comes your way, including that which may ultimately hurt you. Some think that having
boundaries is selfish -- and they’ve been taught from an early age not to be selfish, but to serve
others’ needs. Some even get their sense of worth from the validation of others. So, being useful
to people gives them worth. Therefore, it’s hard to turn down people because it affects their selfesteem. Ultimately, those without boundaries are likely to burn out because they are sacrificing
their own well-being for the needs of others - and that is unsustainable. We wear ourselves out.
Turning back to the Achilles heel metaphor, I realize it isn’t a warning, but an observation - as well
as a prescription: Law is a helping profession. As we cannot help without limits – at least without
diminishing or even destroying ourselves - we need to pause and reflect before saying “yes” to
everyone and every cause. We need to protect ourselves with boundaries.
_____________________________
Let’s return to the ancient Greeks -- this time not to mythology, but to philosophy. Specifically, to a
practical school called Stoicism. It was invented by Zeno of Athens. Stoicism was further refined by
the Romans, including Seneca, Epictetus and Marcus Aurelius, but their words were written in
Greek, and they survive to this day. Through the centuries, other thinkers carried the Stoic torch.
Stoicism later inspired Cognitive-Behavioural Therapy in the 20th century. Today, Stoicism is
enjoying a popular revival. It has a lot to say about our modern condition – including our Achilles
heel issue.
Reflecting on a quote from Seneca, I note that the authors of The Daily Stoic: 366 Meditations on
Wisdom, Perseverance, and the Art of Living (New York: Portfolio, 2016), Ryan Holiday and Stephen
Hanselman, appear to pick up where Doron Gold left off:
Do you ever wonder how you can get some of your time back, how you can feel less busy? Start by
learning the power of “No!” – as in…. “No, I just can’t right now.” It may hurt some feelings. It may
turn people off. It may take some hard work. But the more you say no to the things that don’t
matter, the more you can say yes to the things that do. This will let you live and enjoy your life – the
life that you want.
In the Stoic vein, I suggest that the things that matter to lawyers include helping others, but we
must draw boundaries and jealously protect them with the weapon of saying “no”. Realistically
budget your time, well in advance, between paid work that you want, ‘low bono’ and pro bono files,
mentoring and extra-curricular volunteer work – but leaving ample time for you, friends, family and

healthy habits. You have set boundaries. Then jealously stick to your budget as you would a
financial one, because time is a more precious commodity than money. It can never be replenished.
In the end, equip your Achilles heel with sturdy army boots so as to guard against poisoned arrows.
Your humanity is precious – but it requires sensible footwear for the battle ahead.
About the author
Mitchell Rose is a Chartered Mediator, lawyer and settlement counsel with Stancer, Gossin, Rose
LLP in Toronto. He can be reached at mrose@sgrllp.com. He enjoys helping people while wearing
sensible footwear.

What do you find to be the most challenging or
stressful aspect of your mediation practice and how
do you manage it?
Balancing a growing mediation practice while still
practising law can be challenging at times. To
address this, I have restricted the type and amount
of legal work I take on, and I carefully manage my
legal clients’ expectations. For example, they know
that I cannot be reached while I am mediating. That
said, the fact that I don’t handle trials or most other
court work anymore makes me relatively
accessible, and I can take on more mediations. It’s
also important to have a supportive team and to be
able to delegate. Finally, learning to say “no” to
non-essential demands on your time is crucial –
although not easy at first.
Is there any particular activity that you engage in
outside of practice that you find helps you unwind
or otherwise supports your wellness as a mediator?
Combining physical exercise and mindfulness soon after the mediation ends and you are alone. One thing
I find particularly useful is a “walking meditation” (not a walking “mediation” – although I find mediating
offers more opportunity to move around than practising law!). I was fortunate to take an MBSR
(Mindfulness Based Stress Reduction) course years ago where I learned various ways to get out of my
head and into the present moment. This builds resilience. A walking meditation is great for people who
don’t like to sit and meditate (although I do that as well at other times), and you have the added bonus of
exercise. There are various kinds of walking meditations, but the simplest and my favourite, is just to count
your steps while you briskly walk anywhere. Of course, keep your eyes open and be aware of your
surroundings. Try to count up to 10 steps, and then go back to 1 and count again. You likely won’t get to
10 without your mind drifting off. That’s fine. When you catch your mind wandering, don’t judge yourself
(just like a mediator won’t judge the parties to a dispute). Minds wander; it’s their job. You just start
counting again from 1, over and over - and keep walking. Try this for 10 minutes and see if you can work
up to 20 or 30 minutes over weeks or months. The fact that mediation and meditation have similar
spellings – and the non-judgment aspect of both activities -- can be a useful reminder or incentive to
perform this exercise.

What aspect of mediating poses the greatest obstacles for your own health and well-being? Do you have
any strategies to manage this?
I have written previously about how not eating while mediating – or not eating well and on time – it is an
obstacle. I still have challenges in that regard, but it’s a lot better now because I pack my own (healthful,
non-perishable) food that I can eat on the fly. It makes a huge difference. Recently, I discovered the
importance of ensuring I am properly hydrated as well, so I usually will have a water bottle in my hand. In
fact, all mediation participants should drink more water – especially to counteract caffeine intake, poor
air, or fatigue. It improves your mood and promotes clearer thinking.
Do you have any advice for fellow or aspiring mediators in terms of developing strategies to preserve good
mental health?
Aside from developing healthy habits like some of those described above, for me, having meaningful
relationships with others is vital to our well-being.
In addition to the support of family and friends outside of the mediation world, I cannot overstate the
importance of being part of a community of fellow practitioners. Try to get to know some of your
colleagues. Even an on-line community and resources can be helpful – and I think by launching ADR
Athletics you have done our profession a great service. Participating in organizations like ADRIO (or your
province’s ADRIC affiliate if you live outside Ontario), FDRIO, the OBA’s/CBA’s ADR Sections, or the
International Academy of Mediators (IAM) -- and attending their programs -- can also help you feel part
of a community and forge meaningful relationships.
Have you ever experienced an action by a party mediating that posed a risk to your physical or mental
well-being? If so, what did you do to protect yourself?
Fortunately, no.
Unfortunately, I cannot say the same about practising law.
Have you ever experienced compassion fatigue? If so, how have you dealt with it?
I have experienced it as a lawyer at times, but not yet as a mediator. I say “yet” because the day may come
if I want to do more mediation work, which is my goal. So learning now how others deal with compassion
fatigue in a mediation context is important.
Is there anything you do in preparing to mediate to safeguard your health and well-being?
Decide from the outset that you will focus only on your own efforts, and not the results at the end of the
mediation session. We all have less control than we would like to believe. I think mediators should be
tenacious – but the focus is on what we can do (and not do) and not what the other parties ultimately
decide to do. It is their dispute, and not ours. Know when to exert effort and when to let go.

Mediators often work with parties who have intense emotions that surface in the course of a
mediation. How do you do draw the line between empathizing and not letting yourself get caught up in
emotion at the negotiation table?
By remembering and staying within the boundaries of my role as a “neutral” and a facilitator. This includes
not taking other people’s displays of strong emotions personally. As well, the relatively short interventions
in the types of disputes I mediate (within one day) help me keep my distance, but still be effective and
allow people to feel heard. In fact, I think what makes me most effective is recognizing boundaries and
focusing only on what I can control.
____________________________________________________________________________
To learn more about Mitchell's practice, click here.
interview conducted July 2019
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About Me
BUT NOT ME

Mindfulness
▪You are not your thoughts or feelings
− they change with the weather

▪You can gain some space from them
− non-attachment
− cultivate mindfulness (a skill or state of
being)

“Between stimulus and
response, there is a space.
In that space lies our
freedom and our power to
choose our response. In our
response lies our growth
and our happiness.”
—Author unknown (often
attributed to Viktor Frankl,
Austrian psychiatrist and
philosopher; as stated by
Stephen R. Covey)

NON-ATTACHMENT =
MEDIATOR MINDSET!

First, let’s get mindful
▪ To help you relax and bring you into the
present moment, a breathing technique I
practise:

4-7-8

What now?
Once we gain some space,

▪ what else will help us get better at feeling bad?
▪ what is a useful response to feelings, thoughts, and
events?

▪ what if we can’t or don’t want to practise
mindfulness?

Self-compassion, which builds on
mindfulness, involves:
Self-kindness
Being warm (or friendly) toward oneself
when encountering pain and personal
shortcomings, rather than ignoring them
or hurting oneself with self-criticism
Common humanity
Recognizing that suffering and personal
failure is part of the shared human
experience rather than isolating

SELF-COMPASSION
≠ SELF-ESTEEM
Recommended reading!

Selfcompassion
in practise

Stoicism
A ‘practical’ philosophy
from ancient Greece &
Rome
300 BC-300 AD
Cognitive-behavioural
therapy (CBT) has its
origins in Stoicism
Stoic ≠ stoic

Stoic Lesson #1
You

▪cannot control external events
▪can control your response (always look for what you
can control)

Stoic Lesson #1
“Happiness and freedom begin with a clear understanding of one
principle: Some things are within our control, and some things are
not. It is only when after you have faced up to this fundamental rule
and learned to distinguish between what you can and can’t control
that inner tranquility and outer effectiveness become possible…
We always have a choice about the contents and character of our
inner life…
Trying to control or change what we can’t only results in torment…
Keep your attention focused entirely on what is truly your own
concern and be clear that what belongs to others is their business
and none of yours.”—Epictetus (50 – 135 AD)

Stoic Lesson #2
Stop asking “why did this happen (to me)?”. Instead,
focus on action.
“The cucumber is bitter? Then throw it out. There are brambles in
the path? Then go around. That’s all you need to know.”—Marcus
Aurelius (121 – 180 AD)
“But my nose is running!' What do you have hands for, idiot, if not
to wipe it? 'But how is it right that there be running noses in the
first place?' Instead of thinking up protests, wouldn't it be easier
just to wipe your nose?—Epictetus

Stoic Lesson #3
“The world is a narrow bridge, and the most
important thing is not to be afraid.”—Rabbi Nachman
of Breslov
“There are more things… likely to frighten us than there are to crush us; we
suffer more often in imagination than in reality… What I advise you to do is
not to be unhappy before the crisis comes; since it may be that the dangers
before which you paled as if they were threatening you, will never come
upon you; they certainly have not yet come... And even though it is
ordained to be, what does it avail to run out to meet your suffering? You
will suffer soon enough, when it arrives; so look forward meanwhile to
better things.” -Seneca (4 BC – 65 AD)

Stoic Lesson #4
The obstacle is the way.
"Our actions may be impeded . . . but there can be no impeding
our intention or our dispositions. Because we can accommodate
and adapt. The mind adapts and converts to its own purposes the
obstacle to our acting. The impediment to action advances action.
What stands in the way becomes the way.“—Marcus Aurelius (121 –
180 AD)

Goal of Mindfulness,
Self-Compassion and
Stoicism
… to get better at feeling bad
Put another way, to become just
‘10% happier’

Recommended reading!

Discussion
1. How are mindfulness, self-compassion
and Stoicism similar?
2. What are the limitations of selfcompassion and Stoicism?
3. Is there anything from my
presentation you might try to apply?

Mitchell’s Recommended
Reading List
▪Self-Compassion by Kristin Neff
▪10% Happier by Dan Harris
▪The Obstacle Is the Way by Ryan Holiday

▪The Daily Stoic by Ryan Holiday and
Stephen Hanselman
▪Moral Letters by Seneca. Letter # 13:
“On Groundless Fears”

Mitchell Rose
Chartered Mediator and
Settlement Counsel


416-227-3406



mitchellrose.ca/contact

TW

@SettleWithMitch
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ca.linkedin.com/in/mrpc

The Stoic Lawyer: Just what the emperor
ordered
Canadian Lawyer Magazine
Mitchell Rose
December 5, 2016
url: https://www.canadianlawyermag.com/news/opinion/the-stoic-lawyer-just-what-the-emperorordered/270332

Brain Story Certification
Alberta Family Wellness Initiative
Free Program
url: https://www.albertafamilywellness.org/training

A special word of thanks to Jeanette Bicknell, Lyndsey McNally and Nicole Aylwin – all
presenters in the original Wellness Workshop of 2019 – who volunteered time from
their busy schedules to facilitate breakout sessions throughout Wellness Workshop II.
Jeanette, Lyndsey and Nicole’s facilitation skills allowed attendees to intimately interact
and discuss an array of topics throughout the day.
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